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IN THE | 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,228 


RICHARD STEWART COLEY, 
Appellant | 


Vv. 


UNITED STATES OF AMERICA, 
Appellee | 


APPEAL FROM THE UNITED STATES DISTRICT court 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUE PRESENTED FOR REVIEW 


Whether the Appellant’s right to a fair trial was prejudiced by 
the Court’s denial of his motion for a mistrial where, after the court 
room became dark, Appellant was handcuffed and led therefrom, 
said denial being on the grounds that the manacling was not in the 
presence of the jury in that since the Court could not and did not 
see it, the jury could not. 


JURISDICTIONAL STATEMENT 


This was a criminal prosecution for violations of the D.C. Code 
in two counts: Housebreaking (22 D.C. 1801) and Grand Larceny 
(22 D.C. Code 2201). 


This Court has jurisdiction in accordance with Title 28, Sections 
1291, 1294 of the United States Code. 


After filing of Notice of Appeal the Court below granted the 
Application for Leave to Appeal Without Prepayment of Costs. 


STATEMENT OF CASE 


Shortly after the trial commenced the lights in the courtroom 
suddenly went out (Tr. 40),’ and it became dark (Tr. 48). There- 
upon the Court directed the marshal to “take care of the defend- 
ant” (Tr. 40), who was then handcuffed and led from the courtroom. 
Appellant’s counsel immediately sought to approach the bench where 
he moved for a mistrial (Tr. 41) on the grounds that Appellant was 
handcuffed in the presence of the jury (Tr. 40). The motion was 
denied, (Tr. 41). The Court holding that the “prisoner was not 
handcuffed in the presence of the jury, in that the jury couldn’t 
see him. I didn’t know that he was handcuffed’. (Tr. 40). The 
Court reiterated that “And if I couldn’t see it, I’m sure the jury 
couldn’t see it.” “. .. and I don’t believe the jury knew anything 
about it.” (Tr. 41) Further that the jury “can’t be questioned 
about it without doing more harm than good” (Tr. 42). Appellant’s 
counsel noted that “there were loud clinking sounds” (Tr. 41) made 
by the manacling which the Court said it didn’t hear (Tr. 49). Sub- 
sequently the Court reviewed the occurrence “‘in case the record is 
not plain as to what happened” (Tr. 48). 


7 References are to the Official Transcript, designated “Tr.” 


Defendant was found guilty of Count One—Housebreaking, and 
of Petit Larceny on Count Two. Defendant was sentenced to 3-9 
years on Count One, and 1 year on Count Two to run concurrently. 


STATEMENT OF POINT 

The presumption of innocence requires that an accused appear 

| . 
before the jury free of any bonds to insure against any prejudice to 
a fair and impartial trial.? | 
| 
SUMMARY OF ARGUMENT 

The Court erred in denying Appellant’s motion for a mistrial 

when, at its direction, he was handcuffed in the presence of the jury. 


ARGUMENT | 


(THE COURT’S ATTENTION IS DIRECTED TO PAGES 
40-42, AND PAGES 48-50 OF THE OFFICIAL TRANSCRIPT.) 


Defendant was deprived of a fair and impartial trial because he 
was handcuffed and led from the courtroom in the presence of the 
jury, to his prejudice. 


During the trial the court room suddenly became dark (Tr. 40, 
48). The Court directed the marshals to secure the defendant (Tr. 
40) who was then led from the court room in handcuffs (Tr. 49). 
The Court denied defendant’s motion for a mistrial (Tr. 41) because 
the handcuffing was not in the presence of the jury “in that the jury 
couldn’t see him” (Tr. 40), because the Court “couldn’t see it” (Tr. 
41). | 


| 
The record admittedly does not clearly establish that the jury 
did, in fact, witness the handcuffing. Conversely, and more impor- 


2This case was not previously before this Court. 


tantly, it is mot clear that the jury or any of them did not see it. 
Consequently a reasonable doubt as to a vital matter existed which 
should have been resolved in favor of the defendant in order to pre- 
serve the acknowledged “‘right of the accused to appear before the 
jury without manacles. ..” Blaine v. United States, 78 U.S. Appeals 
D.C. 64, 65, 136 F.2d 284 (1943). The Court may take judicial 
notice of the common fact that various people exposed to the same 
happening may and frequently do have different versions as to what 
occurred. There is no exact test by which it could have been deter- 
mined with reasoned certainty short of questioning the jury. This 
avenue the Court foreclosed stating, ““And, of course, they can’t be 
questioned about it without doing more harm than good” (Tr. 42). 
(Emphasis supplied.) Although this possibility existed, yet the 
protection of the rights of the accused to a judgment free of any 
such doubt was paramount. The Court should not have been con- 
tent to let the matter rest in limbo and take the calculated risk that 


more harm might have resulted. The accused was the only person 
exposed to the relative possibility of such harm or good. At mini- 
mum the Court should have instructed the jury to disregard the inci- 
dent assuming questioning revealed that some members of the jury 
were cognizant of it. The failure of the Court to intervene in the 
trial may be as prejudicial as his undue intervention. Jackson v. 
United States, 117 U.S. Appeals D.C. 325, 329 F.2d 893 (1964). 


The Court applied a subjective test in concluding that the 
manacling was not seen or heard by the jury. It reasoned that since 
it could not see (Tr. 40, 41, 49) or hear (Tr. 41, 49) the handcuff- 
ing, the jury could not and did not. This is a non-sequitur, and is 
pure speculation. In the circumstances it is reasonable to assume 
that the Court’s twice announced directions to the Marshal were 
spoken loudly enough to have been heard by the jury. This coupled 
with the actual fact of handcuffing (Tr. 49) is more reasonably per- 


suasive to the conclusion that the jury observed it than that it did 
not. Indeed there appears to have been a doubt in the Court’s mind 
as to whether the jury did witness the incident since it took pains 
to repeat its position for the record “in case the record is not plain 
as to what happened. . .” (Tr. 48). The lack of observance by the 
Court is no reasonable substitute for the jury’s own observance. 


| 

An accused is presumed to be innocent. The defendant enjoyed 
that presumption as a matter of law. Absent unusual circumstances, 
not here present,? this presumption necessarily sufférs when the 
accused is manacled in the presence of the jury. He is “entitled to 
be brought before the Court with the appearance, dignity, and self- 
respect of a free and innocent a The presumption of innocence 
requires the garb of innocence”. Eaddy v. People, 115 Colo. 488, 
174 P2d 717 (1946). The right of an accused to appear free of any 
bonds is necessary to insure against any prejudice which might be 
created in the minds of the jury and militate against a fair and just 
judgment on the question of his innocence. ANN : 75 ALR 2d 
762 (1961). These principles of law are basic. In these circum- 
stances, with the attendant confusion, coupled with the remarks of 
the Court in the jury’s presence, and defendant’s counsel’s representa- 
tions concerning the handcuffing, and the Court’s dwn apparent 
doubts it was prejudicial error not to have declared 4 mistrial. 


3 Although the court room became dark, there was no evidence based on 
the conduct of accused at trial either of violence or of an attempt to escape to 
authorize or condone the forfeiture of so important a right. State v. Coursolle, 
255 Minn. 387, 97 NW 2d 472 (1959). See also, Wilson v. United States, 120 
U.S.App.D.C. 72 (1964), 344 F.2d 166 (1964). 


CONCLUSION 


The verdict and judgment below should be reversed with a 
direction that Appellant be granted a new trial. 


Respectfully submitted, 


JOSEPH F. CASTIELLO 
Counsel for Appellant 
(Appointed by this Court) 
637 Woodward Building 
Washington, D.C. 20005 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented : 


Whether the handcuffing of appellant when the court- 
room lights fail and the courtroom suddenly turns pitch- 
black constitutes reversible error, where that handcuffing 
is momentary and the jury’s having seen the handcuffing 
is unlikely. 


* This case has not previously been before this Court under the 
same or similar title. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Summary of Proceedings 


By indictment iiled September 11, 1967 appellant was 
charged with one count of housebreaking and one count of 
grand larceny, 22 D.C. Code §§ 1801 and 2201. After a 
two-day trial beginning May 7, 1968, the Honorable 
George L. Hart, Jr., presiding, the jury returned a verdict 
of guilty of housebreaking and guilty of petit larceny. 
On July 12, 1968 appellant was sentenced to three to nine 
years’ imprisonment on the housebreaking charge and one 
year’s imprisonment on the petit larceny charge, the sen- 
tences to run concurrently, 


(1) 


2 
The Trial 


Howard B. Cropper and Lillian C. Cropper testified that 
on July 21, 1967, at about 8 p.m., they returned to their 
private home and observed the front window broken in, the 
house in a state of disorder, and various of their posses- 
sions collected in two pillow cases near the front door (Tr. 
8-10, 39). Metropolitan Police Officer Verlin Fitzer ar- 
rived at their house within 15 minutes in response to their 
telephone call (Tr. 10-11). Upon arriving, he followed a 
trail of blood from the broken window to the basement, 
where he found appellant hiding in a corner (Tr. 51-52). 
A search of appellant uncovered various items of the com- 
plainants’ property in his pockets (Tr. 55-56). When 
Metropolitan Police Officer Robert L. Drescher arrived 
shortly thereafter and observed appellant in the house, ap- 
pellant’s hand was still bleeding (Tr. 68). 

In defense, appellant claimed to have been drinking dur- 
ing the day of the offense, claimed not even to remember 
entering the house, and claimed no intent to steal (Tr. 
81a-84). In rebuttal, both Officer Fitzer and Officer 
Drescher testified that, although appellant had some odor 
of alcohol on his breath when arrested, he was not intoxi- 
cated (Tr. 96, 104). 


ARGUMENT 


The momentary handcuffing of appellant when the 
courtroom lights suddenly failed did not constitute 
reversible error. 


(Tr. 40-42, 48-49) 


In the midst of the Government’s case, the lights in the 
courtroom went out, leaving the courtroom, as character- 
ized by Judge Hart, “As dark as the inside of a hat.... 
The Court did not know how long the lights were going to 
stay off.... [T]he Court felt it had better start clearing 
the courtroom .... [It was] so dark you couldn’t see your 
hand in front of you.” (Tr. 48-49). When the lights 
went out, Judge Hart ordered the marshal to remove ap- 


3 


pellant. Defense counsel approached the bench shortly 
thereafter and moved for a mistrial on the ground that the 
marshal had handeuffed appellant to remove him. (Tr. 
40). The Court’s denial of this motion provides appel- 
lant’s sole basis for appeal. 

The record does not show that the jury actually viewed 
appellant in handcuffs. The jury sat no closer to appellant 
than did the Court, yet the Court did not see or hear ap- 
pellant being handcuffed, was not aware of the hand- 
cuffing until appellant’s counsel approached the bench to 
so inform him, and stated that “the jury couldn’t see him.” 
(Tr. 40-41, 48-49). Defense counsel at no time requested 
that the Court inquire of the marshal whether handcuffs 
had been used, or that the jury be instructed to disregard 
what they might have seen. Because appellant has not 
demonstrated that the jury did view the handcuffings, he 
has not met the burden of proving that prejudice resulted 
from such a viewing. Blaine v. United States, 78 U.S. 
App. D.C. 64, 136 F.2d 284 (19438) ; Gregory v. United 
States, 365 F.2d 203 (8th Cir. 1966); Way v. United 

tates, 285 F.2d 253 (10th Cir. 1960). 

Even if the jury did view appellant in handcuffs, that 
viewing would not warrant reversal. “[T]o justify a new 
trial the error must appear to us to have seriously affect- 
ed the fairness of the judicial proceedings.” Blaine v. 
United States, 78 U.S. App. D.C. 64, 65, 136 F.2d 284, 285 
(1943) ; Whorton v. United States, D.C. Cir. No. 21,890, 
January 22, 1969 (unpublished opinion). Where, as in 
the instant case, the Government’s evidence is strongly 
compelling, the possibility of the jury verdict being 
affected by the view is slight. Wilson v. United States, 
120 U.S. App. D.C. 72, 344 F.2d 166 (1964), cert. denied, 
382 U.S. 864. Where the jury’s view of appellant in hand- 
cuffs is momentary? and where trial counsel makes no 


1 Here, so momentary as to raise a substantial doubt that appel- 
lant was in fact viewed in handcuffs. 


4 


request for an appropriate instruction to the jury,® there 
is no reversible error. Blaine v. United States, supra. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
SANDOR FRANKEL, 
Assistant United States Attorneys. 


2 Here, manifest in counsel’s silent acquiescence in the court’s 
judgment that the jury “can’t be questioned about it without doing 
more harm than good” (Tr. 42). See Hardin v. United States, 324 
F.2d 553 (5th Cir. 1963). 
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